L

Schroader, Kathy

L]

From: Orjiako, Olver

Sent: Wednesday, May 25, 2016 12 04 PM

To: Albrecht, Gary, Alvarez, Jose, Anderson, Colete, Euler, Gordon, Hermen, Matt, Kamp,
Jacquehne, Lebowsky, Laurie, Lumbantobing, Sharon, Orjiako, Oliver, Schroader, Kathy,
Wiser, Sonja

Subject: FW Poyfair and the Comprehensive Plan

Attachments: Poyfair 4-97 ZIP

FYI

From: Elisasue@aol com [mailto.Elsasue@aol com
Sent: Wednesday, May 25, 2016 11:20 AM

To: Madore, David; Stewart, Jeanne; Olson, Julie (Councilor); Boldt, Marc; Mielke, Tom

Cc: steve dyulio@foster com; Orako, Oliver
Subject: Poyfair and the Comprehensive Plan

Dear County Councilors and Planning Commissioners,

At last evening’s joint hearing on the Comprehensive Plan update Councilor Madore, in
response to discussion about the "Poyfair Remand,” ask for a concise list of it’s directives. He
asked to know “Exactly what they were” and the county's responses to those directives

I’m certain legal counsel will enumerate those, but since I served on the Clark County Board of
Commissioners between 1996 and 2008 and was a key player in developing policies to comply
with the Poyfair orders, I will relate those directives as well as the steps the then BOC took to
reach compliance.

I have also attached a copy of both Poyfair decisions, although I am certain they are already
present in your record. They are easy to read and and they are the clear authority for the
directives Councilor Madore asked about.

Also attached is a short graphic. (I am not good with graphics so my columns are not perfect )
Please include this email and attachments in the official record.

This is a concise as I can be:

The Poyfair decision addressed two major areas of the 1994 plan: those areas designated
as “agriforest,” and the elimination of formerly designated “villages” and “hamlets.”

Judge Poyfair ruled that “Agri-forest” was not an authorized zone under GMA and furthermore

the county’s designation of those lands was done without proper public process and those lands
were not considered in the capital facilites plan.
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Judge Poyfair also found that the county’s elimination of “hamlets” and “villages” violated the
GMA requirement for a variety of lot sizes and densities in the rural lands. He directed the
county to restore a variety of rural densities.

What did the county do to comply?
Agri-forest

There were 36,000 acres of land zoned Agri-forest in the 1994 plan. The BOC appointed a very
large task force to review those lands and suggest the appropriste re-zones. It was a long and
laborious process with lots of anxious and angry land owners as well as strife and differences of
opinion within the task force. But they completed their assignment and forwarded to the BOC
their recommendations. Of the 35,000 acres rezoned, only 3500 were left as resource lands.

Variety of densities and lot sizes in the rural lands

The county designed a number of “rural centers” outside of urban growth boundaries where
more intense residential and limited commercial activites could occur. Those rural centers were
Brush Prairie, Dollars Corner, Amboy, Hockinson, Meadow Glade, Chelatchie prairie and later,
Farger Lake

There are no outstanding issues related to the Poyfair remand and I am constantly mystified by
claims that there are.

Thank you - Betty Sue Morris
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Honorable Edwin J. Poyfair
PRESENTATION: 4 0:30

Fil Bn
APR 0 4 197
0RO Mty e, v,

SUPERIOR COURT OF WASHINGTON FOR CLARK COUNTY

CLARK COUNTY CITIZENS UNITED,

INC.; MICHAEL ACHEN and g

CATHERINE ACHEN, husband and wife, et ;
)

Petitioners and) NO. 96-2-00080-2

Additional Parties of Reco:d,g
v. )
) FINDINGS OF FACT,
WESTERN WASHINGTON GROWTH ; CONCLUSIONS OF LAW AND
MANAGEMENT HEARINGS BOARD, a ORDER
Washington agency, oL ;
Respondent. )

THIS MATTER came on for hearivg before the above-entitled Court on October 16,
1996, upon the Petition for Review of Petitioners. Clark County Citizens United, Inc., Michael
and Catherine Achen (collectively referred to herein as “Petitioners”), appearing by and through
their attorneys of record, Lanc Powcll Spears Lubersky LLP and Glenn J. Amster; and
Respondents, Western Washington Growth Management Hearings Board (hereinafier referred
to as "WWGMHB"), appearing by and through the Office of the Attorney General and Marjorie
T. Smitch, Assistant Attorney General; Clark County, appearing by and through the Office of

&

FINDINGS OF FACT, i LUBERSKY
CONCLUSIONS OF LAW AND ORDER - 1 LaNE POWELL SRR
LPSBAL K\CONFLEM 1110PLE.PLD m-‘lz‘;m %%mm

$’va
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the Prosecuting Attorney, and Richard S. Lowry, Chief Civil Prosecuting Attorpey; additional
parties of record Clark County Natural Resources Council, Vancouver Aundubon Society, Loo-
Wit Group Sierra Club, Coalition for Bavironmental Responsibility and Economic Sustainability
and Native Footprints, appearing by and through their attorney, John S. Karpinski; David R.
Becker and Joan Becker, et al., appearing by and through their attorneys, Richard T. Howsley
and Lisa M. Graham; William W. Saunders and Clark County Home Builders Association,
appearing by and through their attorneys, Landetholm, Memovich, Lansverk & Whitesides, P.S.
and Randall B. Printz; Raral Clark County Preservation Association, appearing by and through
ite representative Robert Yoesle, pro se; and W. Dale DeTour, appearing pro se; and the Court,
having considered the complete record before the WWGMHB, and the pleadings and exhibits
herein, haviog heard argument of counsel and taken the matter under advisement, and having

rendered an oral decision on February 21, 1997, now enters the following Findings of Pact,

Conclusions of Law and Order:
EINDINGS OF FACT N .

1. This case was brought before this Court on Petitiopers’ Petition for Review
pursuant to the Growth Management Act ("GMA"), RCW 36.70A.300. Petitioners challenged
several elements of the Clark County Comprehensive Plan, which was adopted by the Clark
County Board of County Commissioners in December 1994. Petitioners brought this appeal
following the Western Washington Growth Management Hearings Board’s (“the Board®) final
decision on December 6, 1995, denying Petitioners” claim that the Claxk County Comprehenstve
Plan violated the GMA.

2. ° Clark County began its comprehensive planning process, pursuant to the GMA,
RCW Ch. 36.70A, in 1991. The County adopted County-Wide Planning Policies, under RCW
36.70A.210, and then a Commumity Framework Plan, to form a vision of Clark County’s future.
Following adoption of this Plan, the County formed a Rural and Natural Resource Committee
("RNRAC"). This committee was delegated the task of identifying lands within the County to

FINDINGS OF BACT.,
CONCLUSIONS OF LAW AND ORDER -2 B b o L
LPSHAL KACGIWPLEM MLIGPLE. LD SEATTLE, WASHINGTON 981012338

(206) 223-7000
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‘be designated natural resource lands, as required by RCW 36.70A.050. The designated resource

lands would become part of the County’s 20-year growth plan, the Clark County Comprehensive
Plan.

3. In addition to desigpating agricultural and forest resource lands, Comprehensive
Plan adopted by Clark County designated 36,000 acres of "agri-forest” xesource land. This
classification was a hybrid of two GMA resource lands, agricultural and forest resource land.
This hybrid resource category and the lands designated in this category were never considered
by RNRAC. -

4. The agri-forest lands were also not a part of the County’s environmental review

' process completed in conjunction with the County’s comprehensive planning. The County issued

an Environmental Impact Statement ("EIS") prior to the release of the draft Comprehensive Plan
in September 1994. Howcver, none of the alternatives for planming addressed in the
environmental review document discussed the 36,000 acres of agri-forest resource land.

5. The adopted Plan also eliminated an element of the Commumity Framework Plan,
the concept of rural town centers, known as “villages™ and "hamlets.” These raral activity
centers were focussed on identified pre-existing development patterns and designed to maintain
the existing character of rural growth. The centers were eradicated and replaced with a county-
wide uniform lot density in the final Comprehensive Plan. Clark County issued a policy memo
stating that the reason the rural activity centers were removed from the plan was that previous
Growth Management Board decisions appeared to prevent the County from allowing any growth
in rural areas. Specifically, according to Board decisions, the sum of the wban and rural
population was required to equal the population projection developed by the State Office of
Financial Manasgement (OFM). Given the population growth allocated to Clark Coumty’s urban
growth areas, the Plan would violate this requirement if virtually any growth was allowed in the
Tural areas.

FINDINGS OF FACT,

CONCLUSIONS OF LAW AND ORDER - 3 LaNE POWELL SHRARD 3 ORERGIY LLP
LFSEAT1 KACGI\PLK\11110PLE.PLD xxh‘l‘l'l.ll?° &?&% 98101-7338
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6. Any Findings of Fact which is more properly a Conclusion of Law shall be
deemed a Conclusion of Law.

CONCLUSIONS OF LAW -

1.  hmisdiction. This Court has jurisdiction over this case pursuant to
RCW 36.70A.300 and RCW 34.05.514.

2. Standard of Review. This Court reviews the Board’s decision concerning
guestions of law de povo to determine whether the Board erronecusly interpreted or applied the
GMA. RCW 36.70A.320(1); RCW 34.05.570(3)(d). As for questions of fact, this Court
reviews the entire record before the Board to determine whether its decision is supported by
substantial evidence in the record. RCW 36.70A.270, .320; WAC 365-195-640(10); RCW
34.05.570(3).

3. Statttory Mandate. In reviewing Clark County’s Comprehensive Plan, the Board
was required to comply with the statutory mandates and guidelines set forth in the GMA. The
legisiatire created the Board in the GMA. ThsBoard,is,notabwe the law which gave it its
ensmmce The Board must not only comply with express statutory mandates, but, in reviewing
a County’s record, must also assess whether the planning goals set forth in the GMA were
utilized and consider those goals when deciding whether a county complied with the GMA.

4, Agri-Forest Tands,  The agri-forest resource designations violate the GMA.
Although it is arguably within a county’s administrative discretion to create a pew hybrid
resource classification, Clark County’s method of designating "agri-forest” resource lands does
not comport with the definition of either agricultural or forest resource lands and is therefore
invalid. The Board had an end in sight (restricting growth in rural areas), but failed to develop
the factors from the record and the GMA necessary to support its decision. The Board
erroncously interpreted and applied the GMA. when it failed to require the agri-forest resource
lands meet the statutorily mandated definitional criteria for resource lands. Farthermore, there

FINDINGS OF FACT, SPEARS LUEERSKY LLP
CONCLUSIONS OF LAW AND ORDER - 4 LANE ROWELL e oo
LPSEA1 KACGIVPLEM 1110PLK PLD SBATTLE, w 981012338
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is no substantial evidence m the record to support the designation of agri-forest lands as resource
lands under the GMA.

Additionally, the failure to solicit meaningful public input for the agri-forest resource
lands violated the public participation provisions of the GMA requiring early and contimuous
public participation in the development and adoption of comprehensive plans.

5. Agricultucal Resource Lands. 'I'hel\'-isB'dsubsmnnalevﬂencemmerecoxdm
support the County’s designation of agricoltural resource lands. Ia-pasticulas—there-is-3o

1 lhi‘-hli'ﬂl.t' D aemonsiral ROW_IROSe ands desianated 7:_\4- he GHA A _detinit

sial significance for the production of agricultural proditts The only explanation

6. Wm&m&nﬁwmmmwwww
violates the State Environments]l Policy Act ("SEPA™), RCW Ch. 43.21C. The agri-forest
resource land designations were disclosed subsequent to the publication of the final Plan FIS and
were not disclosed or discussed in any way in the EIS alternatives. The removal of raral activity
centers also was not addressed in the EIS. The County did not require additional environmental

revisw and did not solicit additional public comments. The County failed to comply with
SEFPA's requircment for additional environmental review when a proposal changes substantially
from the ope addressed in the initial EIS. The Board’s decision to uphold the adequacy of the

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER - § Lane W:ﬁ*ﬁw el
LPSEA1 KACONPLKMILI0FLE.FLD SBATTLB, Wmlm
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EIS abseat additional environmental analysis regarding the agri-forest designations and changes
to the pattern of rural development was clearly emroneous.

7. Rural Land Densities. TheCounty;s rural and resource development regulations
are inconsistent with the GMA. The GMA requires counties to determine that planning goals
are utilized and are a part of the considemtion supporting its decisions. One of the planning
goals requires a variety of residential densities and housing types, which the Clark County
Community Framework Plan met by identifying pre-existing small development patterns in rural
areas and creating rural activity centers with a variety of rural densities. The eradication of the
centers and their replacement with a uniform lot density violates the planning goal requiring a
variety of residential densities.

It is evident the rural land use denstty regulations were driven in part by earlier Growth
Mapagement Hearing Board decisions requiring urban population ptus rurel population to equal
Office of Financial Management population forecasts. See Exhibit 5, p. 15 to Petitioners’
Opening Brief, Box. No. 2 to Record, Clatk County Exhibit No. 93. This formulaic view of
the GMA requirements is fatally flawed. There 15 no requirement in the GMA that the OFM
projectionsbensedinanymannetotberthénasammsmemcnmnembangmwthareasm
adequately sized and infrastructure in those growth areas is provided for. This Board decision,
however, compelled the County to downzone substantial portions of the rural areas in order to
meet the Board’s apparent requirements.

The only requirement for mral areas in the GMA 1s that growth in rural areas not be
urban in character. While the GMA. contains no restrictions on raral growth, it does require a
variety of residential densities. By trying to comply with the Board’s errant decision, the
County violated a GMA planning goal.

Through no fault of the County's, the Board had an end in sight and disregarded the
GMA's mandate in applying an unauthorized formula to the review of the Clask County
Comprehensive Plan’s land use depsities. The Board’s mterpretation was erroneous, and the

FINDINGS OR FACT, '
CONCLUSIONS OF LAW AND ORDER -6 Lane mwff;%‘ﬁ%"m“m Lip
LPREAL R\CGIPLEIL110PLEPLD SEATTLE, m 98101-2338
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" County’s decision to follow the Board’s lead was unfortonate. The result is a plan that gives

little regard for the realities of existing rural development in direct contrediction of the terms
of the GMA.
ORDER

Based on the foregoing Findings of Fact and Conclusions of Law, IT IS HEREBY:

ORDERED, ADYUDGED AND DECREED that the Clark County Comprebensive Plan
and Development Regulations adopted in Ordinance 1994-12-47 on December 20, 1994 are
remanded to the Western Washington Growth Management Hearings Board with direction to
enter a decision in accord with tins Order mandating County action to correct the violations of

-

J Amster
No. 8372
for Petitioner Clark
County Citizens United, Inc. and
Michael and Catherine Achen

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER - 7 LaNg PowELL SFRARS LXBERSEY LLP

LPSEAL XACGIWPLEM0PLE. FLD ssm.‘lﬁmmamn 96101-2338
(206) 223-T000

033637



O ® N & W & W N e

N [ ¥ N L e

FILED
|

The H 06-11-1997

JoAnne McBrid'e, Cle}k

Clark County

SUPERIOR COURT OF WASHINGTON FOR CLARK COUNTY

CLARK COUNTY CITIZENS UNITED,
INC.; MICHAEL ACHEN and
CATHERINE ACHEN, husband and wife, et
al.,

Petsttoners and NO 96-2-00080-2
Addinonal Parties of Record,
V. ORDER ON
RECONSIDERATION

WESTERN WASHINGTON GROWTH
MANAGEMENT HEARINGS BOARD, a

Washington agency,

St St St i gt g ‘g g Nl it o Nt St gt ot

Respondent.

THIS MATTER came on for hearing before the above-entitled Court on May 30, i

upon CCNRC, et al s Motion for Reconsideration/Clanfication. Four (4) days earlier,| 1000

Friends of Washington ("1000 Friends* herein) filed a Motion to File Brief of Amicus

Tine

Clark County Citizens United, Inc., Michael and Catherine Achen (collectively referred o ferein

as "CCCU"), appeanng by and through their atiorneys of record, Lame Powell Specars

Lubersky LLP and Glean J. Amster; and Respondents, Western Washington

)
ORDER ON RECONSIDERATION - 1 Lanz ”““‘;gjlm::”ﬁgg”wmm’
LPSEAL XACGIUGIA\CCCURAPPEATLLTI218CGH PLD O R' G l N AL EM'I‘\.,E. m}‘m mm—nia

LLe

/
!
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26

Management Hearings Board (hereinafter referred to as "WWGMHB®), appearing by
through the Office of the Attorney General and Manjorie T Smitch, Assistant Attorney

and

ral;

Ciark County, appearing by and through the Office of the Prosecuting Attorney, and Richard
S. Lowry, Chief Civil Prosecuting Attorney, additional parties of record Clark County Nhtural

Resources Councsl, Vancouver Audubon Society, Loo-Wit Group Sierra Club, Coaliti
Eanvironmenzal Responsibslity and Economic Sustainabality and Native Footprints, app
and through their attorney. John S. Karpinski; and the Court, having once again conside:
record before the WWGMHB, and the pleadings and exhibits heren, and having
Findings of Fact, Conclusions of Law and Order on April 4, 1997, and having determined

for
by
the
tered
1000

Friends' mouion is untimely, and having rendered an oral decision on the pending mgtions

following argument;
IT IS HEREBY,

ORDERED, ADJUDGED AND DECREED that 1000 Pricnds of Washington's Motion

to File Brief of Amicus Curae is DENIED, and
FURTHER ORDERED, ADJUDGED AND DECREED that CCNRC, et al.’s
for Reconsideration/Clarification 1s DENIED, and

tion

FURTHER ORDERED, ADJUDGED AND DECREED that the Findungs of [Fact,

Conclusions of Law and Order dated April 4, 1997 are confirmed, except Conclusion No

amended 10 read, wn accordance with the parties’ stipulation 1n open Court, as follows:

7.  Rural Lapd Densities. ‘The County’s rura development regulations
are inconsistent with the GMA. The GMA requires counties to determine that
planning goals are utilized and are a part of the consideration supporting its
decisions. One of the planning goals requires a vanety of residential densitres
and housing types, which the Clark County Community Framework Plan met by

715

LLP

LANE POWELL SPEARS
ORDER ON RECONSIDERATION - 2 . S ‘A.‘?""“m"
LPSEAL KACGIGIAVOOCUAPPEALLS I738GA ALD SEATTLE, WASHINGTON 9!!01-&1
(206) 223-T00
—- e aee o -
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identifying pre-existing small development patterns in rural areas and creating
rural activity centers with a variety of rural densities. The eradicauon of the
centers violates the planning goal requiring a vanety of residential densrtes,

It is evident the rural land use density regulations were driven in part by
earlicr Growth Management Hearing Board decisions requiring urban populahion
plus rural population to equal Office of Financial Management population
forecasts  See Exhibat §, p. 15 to Petitioners' Opening Brief, Box. No 2 w
Record, Clark County Exhibw No. 93, This formulaic view of the GMA
requirements 1s famally flawed. There is no requirement in the GMA that the
‘OFM projections be used in any marmer other than s a measure {0 ensure urban
growth areas are adequately sized and infrastructure in those growth areas is
provided for The Board’s requirement o, in essence, require a vacant buildable
lands analysis for the rural arca was erroncous. This Board decision, however,
compelled the County to downzone substantial portions of the rural areas in order
to meet the Board's apparent requirements

A central requirement for rural areas in the GMA is that growth in rural
arcas not be urban n characer By trying to comply with the Board's errant
decision, the County violated a GMA planning goal.

Through no fault of the County's, the Board had an end in sight and
disregarded the GMA's mandate mn applying an unauthorized formula to the
review of the Clark County Comprehensive Plan’s land use densities The
Board’s intcrpreiation was crroncous, and the County's decision to follow the
Board's lead was unforunate The result is a plan that gives hittle regard for the

ORDER ON RECONSIDERATION - 3 LA PO e
LPSEA) KACONGIAVCCTIMAPPBALM 2330 PLD SRATTLE, &“n% 982338
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reahities of existing rural development in direct contradiction of the terms of the
GMA.

<
DONE IN OPEN COURT this 5 day of June, 1997.

fie Honorable Edwind
SUPERIOR COURT ]

Presented by-
LANE POWELL SPEARS
LUB

Ciark County Citizens United, Inc.
and Michae) and Catherine Achen

LANE POWELL SPEARS LAUDERSKY
ORDER ON RECONSIDERATION -4 ST 4100
LPSEAL X \OGIA\COCINAPORALAH12IBGA FLD SEATTLE WASHINOTON 93104-;
(206) 28-7000
-

LLP
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Poyfair Conclusions of Law relevant to county

“The Agriforest resource designations violate the
GMA”

Public participation 1n agriforest designation was
Inadequate to meet GMA requirements

~

Neither Agriforest or ehimination of rural activity
centers were addressed 1 EIS.

Rural land densities. GMA requires variety. County
did not comply

County hmited rural growth by using OFM
population forecast as lid

County response

County rezoned 36,000 acres out of
Agniforest.

County had task forces and extensive

public participation and hearings on
the rezones.

Elemination of Agriforest muted that
requirement and addition of rural
centers were included 1n the
supplemental EIS.

County established “Rural Centers” for
with smaller residential lot sizes and
limited commercial uses

County added population to rural areas
irrespective of population forecast.

Mormns graph on Poyfair remand and compliance actuvities

5/25/2016
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